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Statement on Proposed Regulations

I am pleased to submit the following comments on the Department of Health’s Proposed Rulemaking on Long-Term Care Nursing Facilities, 51 Pa.B. 4071, issued July 31, 2021, concerning staffing requirements for facilities and other aspects of quality of care.

My comments are based on more than 40 years of experience as a gerontological policy researcher with extensive experience in long-term care research.  This includes studies supported by the Agency for Healthcare Quality and Research, National Institute on Aging, the Donaghue Foundation, and other funding on safe and effective nursing home care, as well as studies of nursing home staffing requirements and resident experiences of care for the State of New Jersey.  My research has extensively used available data such as the national Minimum Data Set and Medicare claims to examine care and outcomes in this setting, and I have published extensively in peer-reviewed journals on long-term care and policy.  I am taking the time to make these comments because the staffing issue is so important for resident safety and well-being, especially at this time when our residents have been through so much stress and disruption associated with the COVID-19 pandemic.  The pandemic exposed the inadequate staffing resources with which facilities entered the pandemic, the adverse effects of understaffing, and the resulting lack of capacity and resilience in the facilities to respond safely and humanely to these or future challenges.

In summary, research on nursing home quality and outcomes strongly supports the necessity and appropriateness of the proposed increase in the minimum number of direct resident care hours from 2.7 to 4.1. 

Gerontological research has shown abundantly the direct relationships among quality of resident care, quality of life, and staffing – which, importantly, includes multiple staff roles including CNAs, registered nurses, and activities staff.  In implementing the new requirements, it will be important to prevent facilities from shifting additional duties onto “direct care” staff and, in particular, to assure that facilities maintain adequate activities staff.  These staff roles are particularly important in helping to safely manage patients with mild to moderate behavioral and psychological symptoms of dementia, which without adequate staffing place residents at risk of being treated with atypical antipsychotic medications for their sedating effects; such treatment has been shown in FDA studies to increase risk of mortality. 

It will also be important to assure that facilities do not substitute the less extensive CNA staffing for Registered Nurse staffing in meeting the new targets.  Our research has shown that facilities with lower RN staffing are at greater risk of reliance on off-label prescribing of antipsychotic medications.[endnoteRef:1] [1:  Crystal S, Jarrin O, Rosenthal M, Hermida R, Angell B.  National Partnership to Improve Dementia Care in Nursing Homes Campaign: State and Facility Strategies, Impact, and Antipsychotic Reduction Outcomes.  Innovation in Aging 4(3), 2020, https://doi.org/10.1093/geroni/igaa018.
] 


While assuring adequate staffing for all roles including activities staffing and RNs, the overall requirement of 4.1 hours of direct care staffing is essential in today’s world of higher acuity and greater need for direct care among the contemporary nursing home population.  A facility that is only providing 2.7 hours of direct care staffing per day is simply unable to safely and humanely meet the needs of this current patient population.  

CMS’s 2001 study was correct in concluding that anything below 4.1 hours of direct care could “result in harm and jeopardy to residents.”  This was true of the patient population in that era and is even more true of today’s patient population with its increased acuity.  Through its 2015 decision not to promulgate a national minimum number of staffing hours, CMS delegated the responsibility for staffing requirements to states, and Pennsylvania is doing the right thing by increasing requirements.  In implementing these much-needed requirements, Pennsylvania will need to exercise strong oversight to assure that facilities provide staffing in all roles that is consistent within their patient mix, which could mean higher staffing than 4.1 hours for a given facility, and should also include RN and activities staffing adequate to their patient mix, including specialized staff responsible for meeting the activities needs of their patient population, inclusive of group and individual activities suitable for managing behavioral and psychological symptoms of dementia.  Pennsylvania should take full advantage of the potential for transparency to the public of staffing patterns that is now possible by virtue of CMS requirements to submit detailed payroll reports to regulators.  For example, Pennsylvania can make public individual facilities’ staff retention rates, as recently proposed by Grabowski and colleagues, as well as their RN and activities staffing.  (https://www-healthaffairs-org.proxy.libraries.rutgers.edu/doi/pdf/10.1377/hlthaff.2020.00957).

As a final note, I would also emphasize that the regulations should incorporate clear language about requirements to vaccinate staff for significant infections diseases for which FDA-approved vaccines are available as required from time to time by the Department of Health and/or federal guidelines.  Of course, pending the promulgation of the regulations, it is vital that the Department require prompt and timely COVID-19 vaccination for staffs and active efforts to encourage all residents to be vaccinated.  While CMS has stated that it is working on emergency regulations to require staff vaccinations, it is critical that the Commonwealth not wait for federal action, but rather create clarity for all staff and facilities concerned as to the need to promptly assure that all staff are vaccinated.

If I or the Center for Health Services Research/Division on Aging can be of any assistance to the Department as it addresses these issues, feel free to contact me at scrystal@ifh.rutgers.edu.
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